DE 00-110
Connecticut Valley Electric Conpany

Petition for an Order for Refunds Under Section 210 of the
Public Utility Regulatory Policy Act (PURPA)

Order Establishing Mediation
ORDER NO 24,006
July 5, 2002
On March 29, 2002, the Comm ssion issued Order No.
23,939, resolving | ongstanding i ssues concerning the purchase
by Connecticut Valley Electric Conpany of the power produced
by Wheel abrat or Cl aremont Conpany. The Comm ssion determ ned
that, consistent with principles established in Docket No. DR
89-148, CVEC was not required to purchase, at long termrates
approved in 1983, output in excess of 3.6 MWfromthe
Wheel abrator facility. The Comm ssion al so noted that a
heari ng was necessary to determ ne “whether, and if so to what
extent, either or both of CVEC and Wheel abrator have exceeded
the authority granted under Order No. 16, 332" concerning |ong-
term power sal es.
Order No. 23,939 al so schedul ed a status conference
to be held May 16, 2002 for the purpose of establishing a
schedul e for the conduct of a full evidentiary hearing to
devel op the record necessary to determne the relief due CVEC
rat epayers. However, prior that that date, the Conm ssion

received tinely nmotions for rehearing in the above-captioned
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matter pursuant to RSA 541:3 from the New Hanpshire-Vernont
Solid Waste Project, WM Wheel abrat or Cl arenont Conpany, L.P
(Wheel abrator) and Connecticut Valley Electric Conpany (CVEC).
These notions presented a variety of grounds in support of
the view that the Comm ssion should reconsider Order No.
23, 939.

Certain other filings were received on April 29 in
this docket. Specifically, intervenors Thomas E. Donovan,
Jr., Judith Mriarity and Margaret North (Pro Se intervenors)
jointly submtted a |letter captioned "Mdtion for Further
Consi deration and Relief," urging the Conm ssion not to
reconsi der Order No. 23,939, to conduct a conplete
i nvestigation of the matters discussed in that Order, to
prevent Wheel abrator from passing on any financial liability
in this case to the communities that use the Wheel abrator
facility for garbage disposal, to conduct a public hearing in
Cl arenont and to take certain other actions consistent with
their position in this docket. Another intervenor, Wrking on
Waste, submtted a pleading urging the Comm ssion not to
reconsider its determ nations in the March 29 Order.

On April 29, 2002, CVEC submtted a Stipul ation of
Settl enent entered into by CVEC, Wheel abrator, the O fice of

Consunmer Advocate (OCA) and the Staff of the Comm ssion. In
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essence, the Stipulation of Settlenent provides for
conpensation to CVEC ratepayers in the anount of $835,000, to
be paid between July 2002 and March 2007, a continuation of
payments for all sales (in excess of 3.6 MA fromthe plant at
the contractual |ong-term avoi ded cost rate, the Conmm ssion's
vacation of Order No. 23,939 and a determ nation that al

i ssues arising out of the current CVEC-\Wheel abrator power
purchase agreenment (which expires in March 2007) have been
finally resolved. Wrking on Waste and the Pro Se Intervenors
oppose the Stipul ation.

A hearing on the Stipulation was held on June 7,
2002.

The focus of the hearing was to determ ne whether the
Stipulation is in the public interest. The crux of CVEC s
argunment in support of the Stipulation appears to be that
there are signficant | egal obstacles to the Commi ssion’s
order, and therefore, a resolution that provides sone rate
relief is reasonable.

Wor ki ng on Waste and the Pro Se Intervenors take
three related positions in opposition to the Stipulation.
First, they argue that sufficient information has not been
provided to accurately cal cul ate the overcharges and they ask

for additional data. Second, they assert that they were
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excluded fromthe settlenment process. Finally, given the
single alternative of an $835, 000 settl enent versus the
possibility of recovering $8 million to $10 nmillion
through litigation, they reject the settlenent.

The reference to an overcharge of roughly $8 mllion
to $10 mllion drew nost attention during the hearing, and is
derived by assum ng that the overcharge period began at the
time of comrercial operation of the Weel abrator plant and
that sales in excess of 3.6 MWsince that time should only
have been credited at short term avoided cost rates. During
t he hearing, the Comm ssion sought information that woul d
all ow a nunerical conparison of the proposed settlenent anpunt
to a variety of outconmes under different theories of recovery.

The Comm ssion directed CVEC to provide this information in
response to several record requests.

The CVEC and Wheel abrator notions for rehearing,
which were filed along with the Stipulation for consideration
in case the Stipulation was rejected, assert that no recovery
is warranted, because of the application of one or nore | egal
theories to the Commi ssion’s March 29, 2002 anal ysi s.

Assum ng that sonme refunds were warranted, despite the CVEC
and Wheel abrat or argunents, cal culating the conceivabl e

over charge outcones woul d depend on two variables: the |ength
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of tinme of historical overcharge, and the difference between
rates under the contract and rates that should have been
applied in various periods. Wth respect to the length of a
possi bl e overcharge period, there are at |east five possible
begi nning dates to enploy: (1) commercial operation, or 1987;
(2) effective date of the so-called “Creep Order” in DR 89-
148, or July 23, 1991; (3) the earliest setting of tenporary
as opposed to permanent rates for CVEC s fuel and purchased
power rates, or February, 1998; (4) the application of a two-
year "statute of limtations," pursuant to RSA 365:29, which
under one scenari o would extend back to March 29, 2000; and
(5) the date of our March 29, 2002 Order, resulting in no
retroactive paynent but no entitlenment to the 1984 contract
rate going forward. As for determ ning the magnitude of the
rate differential, there are two possible choices set forth in
DR 89-148, based on the relevant short-termor |long-term
avoi ded cost rates |looking forward at various points in tine.
Each of the possible starting dates relates to a
different |l egal theory as to how far back, if at all, the
Comm ssion may perm ssibly require refunds. At this point in
t he proceedi ng we have not nmade a determ nation regarding the
remedi ati on of past overcharges. W do have concerns,

however, about approving a settlenment that allows prospective
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purchases at 1983 | ong-term avoi ded costs for output in excess
of 3.6 MW

In any event, Exhibit 6, submtted by CVEC on June
20, 2002, in response to the outstanding record request, sets
forth a fuller range of the conceivable litigation outcones,
agai nst which to conpare the Stipulation, than was avail abl e
as of the hearing on the Stipul ation.

We note, however, that the non-settling parties did
not have this information available to them either before or
during the hearing, and have not had an opportunity to
consider their positions in light of this record request
response. Therefore, despite the historic antagoni sm between
various parties to this dispute, we believe further
di scussions, in light of the new information brought out by
t he hearing process and notions for rehearing, and with the
participation of all the parties, nay at |east narrow the
di fferences between parties’ positions and |lead to greater
under st andi ng of issues in the case. It is not inconceivable
that all of the parties could reach a nutually agreeabl e
settl ement of the case.

Before we rule on this Stipulation, we believe al
of the parties should have all of the information, and sit

down together to see what further common ground can be
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identified. In order to make the process as effective as
possi ble, we will appoint an independent nedi ator whose
responsibilities will include assuring that the relevant | ega

t heori es and nunerical bases for determ ning potenti al
over charges have been explored and that the various | egal
t heories regarding retroactive versus prospective rate changes
have been explored as well. As part of this responsibility,
the mediator will be authorized to conduct such additional
di scovery as deened reasonabl e and necessary. W are
currently in the process of selecting the mediator and will
notify the parties as soon as the selection is mde, after
which we will establish a specified period for mediation.

Based upon the foregoing, it is hereby

ORDERED, that a mediator shall be appointed to
conduct further discussions with all parties as set out above;
and it is

FURTHER ORDERED, that once appoi nted, the nmedi ator
shall convene a neeting of all parties and establish a
schedul e for such additional neetings as necessary, and, upon
conpl eti on of such neetings, prepare a final report and

reconmendati on to the Conm ssi on.
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By order of the Public Utilities Comm ssion of New

Hanmpshire this fifth day of July, 2002.

Thomas B. GCetz Susan S. GCei ger Nancy Brockway
Chai r man Conmmi ssi oner Conmmi ssi oner

Attested by:

Debra A. How and
Executive Director & Secretary



